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Def endant s.

VEMORANDUM OPI NI ON

Thi s case cones beforethe Court onremand fromthe U. S. Court of
Appeal s for the DLC QGrcuit, following that court’s decisioninUnited

States v. Mahoney, 247 F. 3d 279 (2001). InMhoney, theD.C. Circuit

upheld this Court’s findingof liability and vacated the i njunction on
the grounds that it was overbroad. Upon consi deration of the
Governnment’ s Motion for Entry of Order on Remand, t he Qpposi ti ons of
Rever end Patri ck Mahoney (“Mahoney Qop.”), Newran and Wi te (“ Newnan
and Wite Opp.”), and Gabriel and Heldreth (“Gabriel and Hel dreth
Qop. "), the Governnent’ s Reply, the Court of Appeal s’ Opi nion, and the
entirerecord herein, for the reasons set forth bel ow, the Governnents’
Moti on on Remand is granted.

A. An Injunction |Is Appropriate.

Aninjunctionisclearlywarrantedinthis case. Invacatingthe
injunction, the Court of Appeals left to the district court the

deci si on of whether aninjunctionis appropriate. It concludedthat:



“[wje do not reject the proposition that an injunction my be
appropriateinthis case to ensure that woneninthe Washi ngton, D.C
nmetropol i tan area can continue to exercise their constitutional rights.
But thisinjunctionis considerably overbroad.” Mhoney, 247 F. 3d at
287.

Def endants submt that aninjunctionis not appropriate and offer
several reasons i n support thereof, all of which are unpersuasi ve.
First, they argue that t hey never viol ated t he Access Act nor bl ocked
or obstructed accesstothe Capitol Wonen’s Cinic (“CW), and t hat
therefore, injunctive relief is not necessary. See Gabriel and
Hel dreth’s Qpp. at 2-11. This argunent is without any nerit, as there
was a |long and detailed record devel oped at trial establishing
Def endants’ willful violationof the Access Act. The Court of Appeal s
affirmed these findings of liability. Mhoney 247 F. 3d at 283-84.

Second, Defendants argue that changed circunstances render an
i njunction unnecessary. Specifically, Defendants maintain that the
cl osure of CWC, which was the clinictargeted by Defendantsinthis
proceedi ng, renders this case noot. Defendants already rai sedthe
nmoot ness ar gunent unsuccessful ly before this Court and before the Court
of Appeal s on prior occasions. See MenorandumOpi ni on and Or der of
Decenber 8, 1999; Mahoney, 247 F. 3d at 282, 287. Mreover, the fact
t hat Def endants can no | onger viol ate t he Access Act at CWC does not in

any way dim nishthe United States’ interest in ensuring uni npeded



access to reproductive health services at other clinics in the
Washi ngton D.C. area and in ensuring that its own |laws are foll

Final |y, Defendants argue that an i njunction i s unnecessary
because there i s no evidence of future harmor of athreat of future
harm Specifically, Defendants assert that since the conmencenent of
this lawsuit, they have voluntarily refrained fromany activitiesin
vi ol ation of the Access Act inthe Washi ngt on netropolitan area or
el sewher e.

Once agai n, Def endants rai se an argunent that has al ready been

heard and rej ected by this Court and by the Court of Appeals. See

Mermor andum Qpi ni on of January 21, 2000 at 43-46; see Mahoney, 247 F. 3d
at 282. Inraisingit now, Defendants essentially want this court to
hold a newtrial inthis case to determne the renmedy in |ight of
whet her Def endants have ceased their illegal conduct. However, “the
court’s power to grant injunctive relief survives di sconti nuance of the

illegal conduct,” and therefore, Defendants’ vol untary cessati on does

not affect the propriety of entry of aninjunction. United States v.

WT. Grant Co., 345 U.S. 629, 633 (1953).

Furthernmore, the record firmy establishes the need for an

i njunction. The Court may enter an i njunction where a “reasonabl e

i kelihood of further violation[s] inthe future” exists. SECv. Savoy

| ndustries, Inc. 587 F.2d 1149, 1168 (D.C. Cir. 1978)(citations

omtted). That istrueinthis case, as the bl ockade of CWC was far

owed.



froman i sol ated exanpl e of m sconduct. |ndeed, Defendants have
numer ous crim nal convictions and have been arrested and civilly
sanctioned repeatedly for their unlawful activities. Moreover, the
i1l egal bl ockade of the CWC was del i berate and pl anned; Def endants
travel ed fromacross the country t o bl ockade t he CAC on t he anni versary

of Roe v. Wade, 410 U. S. 113 (1973), despite their nunerous convictions

for simlar activities around ot her clinics throughout the country. In
vi ew of these circunstances, thereis a “reasonabl e |ikelihood of
further violations,” and an injunction is therefore appropriate.
B. The Injunction Does Not Violate the First Amendnent.
The appropri at e standard under the Fi rst Anendnent i s whet her an
injunction “burdens no nore speech than necessary to serve a

significant government interest.” Madsen v. Wnen’s Health Gr., Inc.

512 U.S. 753, 765 (1994).

The Court of Appeal s i n Mahoney recogni zed t hat t he gover nnent had
asignificant interest in*“*ensuring public safety and order, pronoting
thefreeflowof traffic on streets and si dewal ks, protecting property
ri ghts, and protecting a woman’ s freedomt o seek pregnancy rel at ed

services.’” Mahoney, 247 F. 3d at 286 (quoting fromSchenck v. Pro-

Choi ce Net wor k of Western New York, 519 U S. 357, 374 n. 6 (1997)). It

found, however, that the injunction “burdened nore speech than
necessary,” or i n other words, was “overbroad” with respect tothree

i dentifiabl e aspects, nanely: the | anguage defining a covered facility;



t he absence of an intent requirenent; and the lack of clarity
surroundi ng the buffer zone’ s applicationtoacoveredfacilityina
mul ti-story building. Mhoney, 247 F.3d at 286-87.

The i njunction providedin the acconpanyi ng order corrects each
of these features. First, thelnjunction covers only those facilities
wher e abortions are perforned, thereby elimnating potential speech
burdens t hat t he Court of Appeal s feared may fall on any Def endant who
w shed t o make an of fice visit to an obstetrician or gynecol ogi st to
recei ve nedical careor tovisit facilities where pregnant wonmen were
counsel ed agai nst seeki ng abortions. Mahoney, 247 F.3d at 286.
Second, by penalizingonly intentional violations of the buffer zone,
the I njunction avoids i nposing “liability without fault” that the Court
of Appeal s concl uded nade the i njunction overbroad. |d. Finally, the
I njunctionclarifies howthe buffer zone appliestonulti-facility
bui | di ngs and i n so doi ng, avoids therisk of chilling legitimte
speech. [d. at 287.

Def endant s rai se addi ti onal objections to the I njunction not
identified by the Court of Appeals. Defendants maintain that the
infjunctionfailstoidentify eachparticular coveredfacility by nane
and | ocation, and therefore violates Fed. R Civ. P. 65(d), which
requires that aninjunction be “specificinterns” and “describein
reasonabl e detail. . . the act or acts sought to be restrained.”

Def endant s hypot hesi ze that wi t hout the specificity they request, they



may be hel dincontenpt for unwitting or i nadvertent viol ati ons of the
| njunction. See Mahone Opp. at 13.

These fears are unfounded. The Injunction contains an
“intentionality” requirenent wth respect to each proscribed acti on.
Accordi ngly, Defendants cannot be heldincivil or crimnal contenpt
for accidental or unknow ng violations thereof.

Second, Defendants clai mthat a buffer zone i s not needed and
woul d render the I njunction “overbroad” because Def endants di d not
engage in the kind of m sconduct committed by the protestors in
Schenck, whi ch uphel d i mposition of a buffer zone. See Mahoney (op. at
17-18. Essentially, Defendants argue that because there was no
evidence at trial that Defendants physically assaul ted anyone or
harassed |aw enforcenent officers, a buffer zone is not

constitutionally proper under Schenck. 1d.

However, evidence of physical assault or |aw enforcenent
harassnent i s not required before a court may i npose a buffer zone.
Schenck instructs: “[BJuffer zones are necessary to ensure that peopl e
and vehicles tryingtoenter or exit theclinic..can do so. Therecord

shows t hat protestors purposefully or effectively bl ocked or hi nder ed

people fromentering and exitingthe clinic doorways. Based onthis

conduct. . . the District Court was entitledto conclude that the only
way t o ensure access was t o nove back t he denonstrations...” Schenck

519 U. S. at 380 (enphasis added).



Simlarly, thisrecordat trial firmy establishedthat Defendant
“protestors purposeful ly or effectively bl ocked or hi ndered peopl e from
entering and exiting the clinic doorways.” 1d. This determ nati on was
uphel d on appeal . Mahoney, 247 F. 3d at 281-284. Therefore, inposition
of a buffer zone is constitutionally perm ssible.

For the foregoi ng reasons, the Court concl udes that an i njunction
is appropriate and that the Injunction set forthinthe acconpanying
Or der does not violate the First Amendnent. Accordi ngly, the Court
grants Plaintiff’s Motion for Entry of Order on Renand. An Order and

Injunction will issue with this Opinion.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA,
Pl aintiff, :
V. : Civil Action
No. 98-1446 (CK)
OLI VI A ALAW et al .,

Def endant s.

ORDER
Thi s case cones beforethe Court onremand fromthe U. S. Court of
Appeal s for the DLC QGrcuit, following that court’s decisioninUnited

States v. Mahoney, 247 F. 3d 279 (2001). InMhoney, theD.C. Circuit

uphel d this Court’s finding of liability and vacated the injunction
i ssued on the grounds that it was overbroad. The Court has consi dered
t he Government’ s Motion for Entry of Order on Remand, the briefing from
t he parties, and t he Court of Appeal s’ Opinion. For the reasons set
forthinthe acconmpanyi ng MenorandumOpi ni on, this Court orders as
foll ows:

It is hereby

ORDERED, that Plaintiff’s Mdtion for Entry of Order on Renand i s
granted; it is further

CRDERED, that Defendants Philip “Flip” L. Benham Mark H Gabri el ,
Howard S. Hel dreth, Patrick J. Mahoney, Troy E. Newran, and Jeffrey L.

VWit e, and any person acti ng as any Def endant’ s agent or enpl oyee as



requi red by Federal Rul e of Civil Procedure 65(d), are pernmanently
enjoined fromcommtting any or all of the follow ng acts:

a. Intentionally standing, sitting, lying, or kneelinginfront
of entrances to any facility where abortions are performed, or
ot herwi se physically blockading or obstructing access to such
facilities, |ocated within the boundari es of Interstate 495, popul arly
known as the Capital Beltway;

b. Intentionally, attenpting, inducing, directing, aiding, or
abetting inany manner, others to take any of the acti ons describedin
par agraph (a) above;

c. Intentionally comng within a twenty-foot radius of any
facility where abortions are perforned that is |ocated within the
boundaries of Interstate 495; it is further

ORDERED, that if an office where abortions are perforned is
| ocated i n a buil di ng housi ng one or nore of fi ces where abortions are
not performed, Defendants’ conpliance wi th paragraph (b) above shal |l be
determned with reference to his or her di stance fromthe entrances and
exits of the office where abortions are perforned; it is further

CRDERED, that this Court shall retainjurisdictiontoenforcethis
Order, and may order such relief as necessary to ensure full conpliance
by Defendants; it is further

CRDERED, that the United States Marshal Service, or any ot her duly

aut hori zed federal , state or nuni ci pal | aw enf orcenent agency, is



enpowered to enforce this Order. Such | awenforcenent agency shal |

a. Incircunstances where it appears the Order may be or i s being
vi ol at ed, communi cate any or all terns of the Order to Def endants and
persons reasonabl y t hought to be acti ng as enpl oyees or agents of the
Def endants at or near the facility where abortions are bei ng perf orned;

b. Imediately report tothe United States Departnent of Justice
Civil Rights Division, whowi || thenimediately report tothe Court
and Def endant’ s counsel, the events and ci rcunst ances t hat show good
cause to believe that there have been viol ations of theterns of this
Or der;

c. Keep | ogs and records as necessary to docunent t he events and
ci rcunst ances t hat showgood cause to believe that this Order has been
vi ol at ed; and

d. If ordered by the Court or authorized by | aw, detain those
persons determ ned to have violated any termof this Order, for

pur poses of identification and/or investigation.

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

COPIES TO

Sandhya L. Subramani an

Special Litigation Section

Civil Rights Division

United States Departnment of Justice
Washi ngton, D.C. 20035
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Bri an R Chavez-Ochoa
Chavez- Ochoa Law O fices
4 Jean Street, Ste. 4
Val | ey Spring, CA 95252

Frederick Nel son

Anerican Liberties Institute
1110 Dougl as Avenue, Ste. 1002
Orl ando, FL 32854

Janes Hender son

Anerican Center for Law and Justice
205 Third Street, SE

Washi ngt on, DC 20003

Mer edi t h Manni ng

O fice of the United States Attorney
for the District of Colunbia

555 4'h Street, NW Room 10-108

Washi ngton, D.C. 20001



